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State Appellate Public Defender
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ANDREA W. REYNOLDS
Deputy State Appellate Public Defender
I.S.B. #9525
P.O. Box 2816
Boise, ID 83701
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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
)
ROBERT SCOTT MACKLIN,
)
)
Defendant-Appellant.
)
________________________________ )

NO. 43623
TWIN FALLS COUNTY
NO. CR 2014-7737
APPELLANT’S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Robert Scott Macklin appeals from the district court’s order revoking his
probation and executing his original sentence of five years fixed for grand theft. He
contends the district court abused its discretion by revoking his probation and executing
his sentence and by denying his motion pursuant to Idaho Criminal Rule 35 (“Rule 35”)
for reconsideration of sentence.
Statement of Facts and Course of Proceedings
On October 3, 2013, Mr. Macklin assisted a friend in stealing a back-up
generator worth over $1,000 from a home under construction.
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(R., pp.14, 15-21.)

Mr. Macklin was charged by criminal complaint with grand theft and conspiracy to
commit grand theft. (R., pp.12-14.) He waived a preliminary hearing and was bound
over to the district court. (R., pp.58-60.) The State then filed an Information charging
Mr. Macklin with the same two offenses. (R., pp.62-65.) Mr. Macklin entered into a plea
agreement with the State pursuant to which he pled guilty to grand theft and the State
dismissed the second count. (R., pp.85, 86-95.) On February 20, 2015, the district
court sentenced Mr. Macklin to five years fixed, suspended that sentence, and placed
Mr. Macklin on probation for a period of four years. (R., pp.116-20.)
Approximately four months later, the State filed an ex parte motion to revoke
Mr. Macklin’s probation. (R., pp.135-38.) The State alleged that Mr. Macklin violated
his probation by: (1) admitting to using methamphetamine on March 28, 2015, and
testing positive for methamphetamine on seven occasions in April and May 2015; (2)
driving without privileges; (3) being fired from his job for cause; and (4) failing to report
to probation as directed. (R., p.136.) In support of its motion, the State filed a probation
progress report from Mr. Macklin’s probation officer, who did not request revocation, but
requested 30 days of discretionary jail time and requested to use two of those
discretionary days as a sanction. (R., pp.139-41.)
Mr. Macklin admitted to the violations and applied to drug court. (7/7/15 Tr., p.5,
L.17 – p.7, L.8.) Mr. Macklin was determined to be conditionally eligible for drug court.
(R., pp.182-84.) Despite receiving notice of Mr. Macklin’s conditional eligibility for drug
court, the district court did not allow Mr. Macklin to participate in drug court, but instead
revoked his probation and executed his original sentence of five years fixed. (9/15/15
Tr., p.3, Ls.10-12, p.12, Ls.18-20; R., p.190.)
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The order revoking Mr. Macklin’s

probation was entered on September 16, 2015. (R., pp.188-92.) Mr. Macklin filed a
Rule 35 motion for reconsideration of sentence on September 22, 2015, which the
district court denied without a hearing. (R., pp.193-94, 195-98, 211-14.) Mr. Macklin
filed a timely notice of appeal on September 30, 2015. (R., pp.199-202, 217-20.)
ISSUES
1.

Did the district court abuse its discretion when it revoked Mr. Macklin’s probation
and executed his original sentence?

2.

Did the district court abuse its discretion when it denied Mr. Macklin’s Rule 35
motion?
ARGUMENT
I.

The District Court Abused Its Discretion When It Revoked Mr. Macklin’s Probation And
Executed His Original Sentence
“Once a probation violation has been established, the decision whether to revoke
probation and impose a suspended sentence is within the discretion of the trial court.”
State v. Pierce, 150 Idaho 1, 5 (2010) (citation omitted). “In determining whether to
revoke probation, evidence of the defendant’s conduct before and during probation may
be considered.” State v. Roy, 113 Idaho 388, 392 (Ct. App. 1987). The question is
“whether probation is meeting the objective of rehabilitation while also providing
adequate protection for society.” State v. Upton, 127 Idaho 274, 275 (Ct. App. 1995).
Here, the district court abused its discretion when it revoked Mr. Macklin’s probation and
executed his original sentence because his methamphetamine use could have been
addressed in the community through discretionary jail time and drug court, and this
would have provided adequate protection for society.
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The State filed a motion to revoke probation after Mr. Macklin’s first violation
even though his probation officer had sought only discretionary jail time. (R., pp.13941.) Mr. Macklin violated probation largely because of his drug use. At the time of the
presentence investigation and GAIN assessment, Mr. Macklin was in early full remission
for amphetamine dependence, and had not used methamphetamine for a number of
months.

(Presentence Investigation Report (“PSI”), pp.18, 27, 28.)

However,

Mr. Macklin admitted at sentencing that he needed help with his drug addiction.
(2/20/15 Tr., p.19, Ls.12-14.) Unfortunately, Mr. Macklin did not receive the help he
needed and, at some point after sentencing, he relapsed, resulting in his probation
violations. To his credit, Mr. Macklin had largely addressed his relapse at the time of
the disposition hearing. Mr. Macklin had organized meetings of Narcotics Anonymous
at a local church, found a sponsor, and gained full-time employment. (R., pp.133, 17476; 7/7/15 Tr., p.8, Ls.17-18, p.10, Ls.11-13.) Mr. Macklin had the full support of his
spouse, who attended his disposition hearing along with several other members of his
family, and was excited to welcome a new baby, and be a new grandfather. (R., p.226;
9/15/15 Tr., p.7, Ls.6-7, p.9, L.3.)
The district court should have allowed Mr. Macklin to continue on probation,
under the supervision of his probation officer, and should have approved Mr. Macklin for
drug court.

Mr. Macklin’s probation officer did not want to revoke Mr. Macklin’s

probation, and Mr. Macklin’s treatment provider indicated he would be a good candidate
for drug court. (9/15/15 Tr., p.8, Ls.7-8.) Counsel for Mr. Macklin told the court that “the
people who know [Mr. Macklin] better than you and I know him, better than the
prosecutor knows him, people working with him on a regular basis feel there’s some
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hope for him.” (9/15/15 Tr., p.8, Ls.9-12.) Indeed, it appears that only the prosecutor
and the district court judge believed that revocation and imposition of a five year fixed
sentence was warranted.
Mr. Macklin submitted a letter from Jason Wethern, the mayor of the City of
Hazleton and a senior deputy with the Jerome County Sheriff’s Office, attesting to
Mr. Macklin’s character. (R., p.133.) Mr. Wethern wrote, “I believe [Mr. Macklin] intends
on successfully completing his probation and complying with all the stipulations
specified by his probation officer.” (R., p.133.) Mr. Macklin also submitted a letter from
the pastor of a local church, who described Mr. Macklin as a “man with a problem” who
“is . . . in the place where he wants to do something about it.” (R., p.175.) Mr. Macklin
had an LSI-R score of 15 and, according to the presentence investigator, presented a
low risk of recidivism. (PSI, pp.17, 39.) Society would not have been placed at risk if
Mr. Macklin had been allowed to continue on probation.
Despite the fact that all the evidence suggested that Mr. Macklin could address—
and largely had addressed—his relapse while in the community, the district court
revoked his probation and executed his original sentence. The district court apparently
felt bound by its harsh statements at Mr. Macklin’s sentencing.

The district court

explained:
I told you I would not consider an early release from probation. Put that
right in the order. I told you that was your last chance. I told you, I’m a
man of my word. That sounds like I prejudged your case. That’s not what
I’m saying at all. What I was trying to tell you is I’m not going to accept
excuses for probation conditions.
(9/15/15 Tr., p.11, Ls.12-17.) The district court did not perceive the issue of whether to
revoke Mr. Macklin’s probation as one of discretion, and did not reach a decision by an
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exercise of reason.

Accordingly, the district court’s order revoking Mr. Macklin’s

probation should be vacated, and Mr. Macklin should be allowed to continue on
probation and participate in drug court.
II.
The District Court Abused Its Discretion When It Denied Mr. Macklin’s Rule 35 Motion
“A motion to alter an otherwise lawful sentence under Rule 35 is addressed to
the sound discretion of the sentencing court and essentially is a plea for leniency which
may be granted if the sentence originally imposed was unduly severe.” State v. Trent,
125 Idaho 251, 253 (Ct. App. 1994) (citations omitted). “The denial of a motion for
modification of a sentence will not be disturbed absent a showing that the court abused
its discretion.” Id. “If the sentence was not excessive when pronounced, the defendant
must later show that it is excessive in view of new or additional information presented
with the motion for reduction.” Id.; see also State v. Huffman, 144 Idaho 201, 203
(2007).
The district court abused its discretion when it denied Mr. Macklin’s Rule 35
motion because his behavior on probation—resulting in a single probation violation—did
not warrant the imposition of a five-year fixed sentence for the crime of grand theft.
Mr. Macklin requested that the district court grant his Rule 35 motion because his
probation officer did not want to revoke his probation; this was his first probation
violation; he was given notice of eligibility for drug court; and he has a five-year fixed
sentence. (R., p.193.) The district court originally denied Mr. Macklin’s motion (without
a hearing) because it believed the motion was untimely. (R., p.196.) The district court
then issued an amended order denying Mr. Macklin’s Rule 35 motion (still without a
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hearing) because Mr. Macklin did not provide any new or additional information in
support of his motion. (R., p.212.) This is not true, and cannot justify the denial of
Mr. Macklin’s motion.
Mr. Macklin provided information to the district court which was not, and could
not, have been known to the court at the time of his original sentencing.

The

information Mr. Macklin provided about his probation and his conditional eligibility for
drug court was known by the district court at the time of the disposition hearing, but that
is a different matter. As this Court explained in State v. Huffman, “When presenting a
Rule 35 motion, the defendant must show that the sentence is excessive in light of new
or additional information subsequently provided to the district court in support of the
Rule 35 motion.” 144 Idaho 201, 203 (2007). Mr. Macklin met this standard and the
district court abused its discretion in summarily denying his Rule 35 motion.
CONCLUSION
Mr. Macklin respectfully requests that this Court vacate the district court’s order
revoking his probation and remand with instructions to place him back on probation.
Alternatively, he requests that this Court vacate the district court’s order denying his
Rule 35 motion and remand with instructions for the district court to reduce his
sentence.
DATED this 16th day of March, 2016.

__________/s/_______________
ANDREA W. REYNOLDS
Deputy State Appellate Public Defender
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